IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JENNI FER M LLER : CVIL ACTI ON
V.
MATTHEW KENTOSH, et al . : No. 97-6541

MEMORANDUM AND ORDER

BECHTLE, J. JUNE , 1998

Presently before the court in this Title I X and civil
rights action are defendants Springford Area School District (the
“School District”); School District Superintendent Dr. Genevieve
Coal e, (“Coale”); and Spring-Ford H gh School Principal M chael
Fabel's (“Fabel”) (collectively, the “School Defendants”) joint
motion to dismss and for partial summary judgnent and plaintiff
Jennifer Mller's (“Plaintiff”) response thereto.! For the
reasons set forth below, the notion will be granted in part and

denied in part.

BACKGROUND

The facts, viewed in the Iight nost favorable to the
non- nmovi ng party, are as follows. Sonetinme prior to 1986,
def endant Matthew Kentosh (“Kentosh”) began teachi ng percussion

cl asses at Spring-Ford H gh School (“Spring-Ford”). Spring-Ford

1. Nanmed def endant Matthew Kentosh is represented by
separate counsel and did not file a notion to dism ss.



is located in Royersford, Pennsylvania and within the School
District. The prograns and activities sponsored by the School
District and Spring-Ford are educational prograns and activities
for which federal funding is received under Title I X (Conpl. |
3.)

In 1994, Plaintiff, while a mnor, began attendi ng
Spring-Ford. (Conpl. 9 9.) Wile she was a student at Spring-
Ford, Plaintiff participated in the percussion band program
taught by Kentosh. Kentosh and Plaintiff began having a romantic
relationship that included sexual activity. (Conpl. § 14.)
Plaintiff attenpted to end the relationship. (Conpl. § 30.)

Kent osh refused to end the relationship and conditioned her
participation in the band on her subm ssion to his sexual
advances. (Conpl. 91 31-32.) The supervisory officials at
Spring-Ford were aware of Kentosh's inproper relationship with
Plaintiff and failed to take steps to end it. (Conpl. 11 15,
26.) To Plaintiff's detrinent, Coal e and Fabel adopted a policy
to permt Kentosh's conduct to continue wthout interference.
(Conpl . T 26.)

On the evening of COctober 9, 1995, a police officer
found Kentosh and Plaintiff engaging in sexual activity in a
parked car. Kentosh was arrested. (Pl.'s Mem Qpp. Mt. Dismss
at 2-3.) The police initiated a crimnal investigation. At

Spring-Ford the next norning, Kentosh inforned Fabel of the



arrest. Fabel asked Kentosh to | eave the school and not return.
Fabel then called Coale and reported the event. (Coale Aff.
5.) Fabel later filed a report of suspected child abuse with the
police departnent. (Mem Supp. Dismss Ex. F, Fabel Aff. § 6.)
On Cctober 11, 1995, Kentosh submtted his resignation. (Mem
Supp. Dismiss Ex. D.) On Cctober 23, 1995, the School D strict
accepted his resignation and deened it effective as of Qctober
16, 1995. Id. Ex. E, Fabel Aff. | 4. The | ocal paper wote an
article about the occurrence and Plaintiff was harassed by other
students and subjected to public ridicule. [1d.

On Cctober 22, 1997, Plaintiff filed this action
alleging clainms under Title I X and 42 U.S.C. 88 1983 and 1988.
Pursuant to 28 U. S.C. § 1367,2 she also brings state |l aw cl ai ns
of negligence, assault and battery and outrageous conduct agai nst
Kentosh.® Plaintiff seeks conpensatory and punitive damages as
wel | as attorneys fees.

On Decenber 24, 1997, the School Defendants filed the
instant nmotion to dism ss under Rule 12(b)(6) and for parti al

summary judgnent on the Title I X claim On February 4, 1998,

2. Because Plaintiff's clains arise under federal |aw,
this court has jurisdiction. 28 U S.C. § 1331. It has
suppl enental jurisdiction over her state | aw clains under 28
U S C § 1367.

3. Plaintiff's Conplaint alleges state |aw cl ai ns agai nst
all defendants. However, at a hearing before this court on March
4, 1998, Plaintiff withdrew the state | aw cl ai ns agai nst al
def endant s except Kentosh.



Mller filed a response to the notion. On May 21, 1998, the
court heard oral argunent on these notions and invited the
parties to submt suppl enental nenoranda after discovery closed.
On June 8, 1998, discovery closed. On June 10, 1998 the School
Def endants subm tted a supplenental notion, and on June 11, 1998,

Plaintiff filed a supplenental notion.

1. Dl SCUSSI ON

A. The Motion to Dism ss

The purpose of a notion to dism ss under Federal Rule
of Gvil Procedure 12(b)(6) is to test the legal sufficiency of a

claim Sturmv. dark, 835 F.2d 1009, 1011 (3d Gr. 1987). 1In

reviewing a notion to dismss, the court nust accept al
allegations of fact in the plaintiff's conplaint, "construe the
conplaint in the light nost favorable to the plaintiff, and

det erm ne whet her, under any reasonabl e reading of the pleadings,

the plaintiff nmay be entitled to relief.” Colburn v. Upper Darby

Townshi p, 838 F.2d 663, 665-66 (3d Cir. 1988), cert. denied, 489

U S. 1065 (1989)(quotation omtted). If "it appears beyond doubt

that the plaintiff can prove no set of facts in support of [her]

claimwhich would entitle [her] to relief,” the conplaint will be

di smssed. Conley v. G bson, 355 U S. 41, 45-46 (1957).

The School Defendants ask the court to dism ss Count ||

(42 U . S.C. 8§ 1983) agai nst Coal e and Fabel, Count |V (attorney



fees) agai nst Coal e and Fabel and Count V (state law tort clains)
agai nst each of themfor failure to state a cl ai mupon which
relief can be granted.

1. Count I1--42 U.S.C. 8§ 1983
MIller v. Coal e and Fabel

To maintain a cause of action under 42 U S. C. § 1983,
Plaintiff nmust show that the alleged conduct was conmtted by a
person acting under the color of state |aw and that the conduct
deprived Plaintiff of rights, privileges or imunities secured by
the Constitution or the laws of the United States. 42 U S.C. 8§
1983. Section 1983 is not a source of substantive rights, rather
it provides a nethod for vindicating federal rights conferred in

other laws. Gahamv. Connor, 490 U S. 386, 393-94 (1989).

Coal e and Fabel are School District officials, and they
have not contested the allegation that they were acting under
color of state |aw In Count Il of the Conplaint, Plaintiff
al |l eges that Coal e and Fabel supervised and controll ed Kentosh.
(Compl. § 25.) She further alleges that Coal e, Fabel and their
supervi sory agents had actual know edge of his conduct with
Plaintiff and that they adopted and i nplenented a policy to
permt the wongful conduct to continue wthout interference.
(Conpl. 7 26.) Plaintiff alleges that the inplenmentation of this
policy caused her danages. 1d. The School Defendants argue that
this cl ai magai nst Coal e and Fabel mnust be dism ssed for two

reasons. First, because the clains are subsuned by Plaintiff's
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Title I X cl aimand second, because Coal e and Fabel are inmune
fromsuit.

Coal e and Fabel argue that Plaintiff's Section 1983
cl ai ns agai nst them shoul d be di sm ssed because the clains are
really against the School District and pursuant to the “Sea

Clammers doctrine” as set forth in Mddl esex County Sewerage

Auth. v. National Sea dammers Ass'n, 453 U S 1, 12 (1981), the

Section 1983 clains are subsuned by the Title IX claim (Mem
Supp. Dismss and Sunm J. at 12.) The court agrees in part.

In Sea d amers, the Court held that when “a state

official is alleged to have violated a federal statute which
provides its own conprehensive enforcenent schene, the
requi renents of that enforcenent procedure may not be bypassed by

bringing suit directly under 8§ 1983.” Sea Cammers, 453 U. S. at

12. The United States Court of Appeals for the Third Crcuit
held that this doctrine dictates that in a case alleging both
Title I X and Section 1983 clains, the Section 1983 clains are

subsuned by the Title I X clains and precluded. WIllians v.

School Dist. of Bethlehem 998 F.2d 168, 176 (3d Cr. 1993), cert

deni ed, 510 U. S. 1043 (1994). The court agrees that the Section
1983 cl ai ns agai nst Coal e and Fabel in their official capacities
are subsumed by the Title | X claimbecause they are, in effect,

cl ai ms agai nst the School District and are covered by the Title



I X claim The court will dismss the Section 1983 cl ai ns agai nst
Coal e and Fabel in their official capacities.

However, while the clains against Coale and Fabel in
their official capacity are effectively against the School
District, the clains agai nst Coal e and Fabel individually are not
and they nust be anal yzed separately. Coale and Fabel argue that
the Section 1983 clainms against themin their individual
capacities should be dism ssed under the doctrine of qualified
immunity. “Governnent officials performng discretionary
functions generally are shielded fromliability for civil damages
insofar as their conduct does not violate clearly established
statutory constitutional rights of which a reasonabl e person

woul d have known.” In re Cty of Philadelphia Litigation, 49

F.3d 945 (3d Gr.), cert. denied, 116 S.C. 176 (1995). The

burden is on the defendant to show that he or she “did not
violate clearly established statutory or constitutional rights of

whi ch a reasonabl e person woul d have known.” Stoneking v.

Bradford Area School Dist., 882 F.2d 720, 726 (3d G r. 1989).

Because the court has before it a notion to dismss
rather than a notion for summary judgnent on this claim the
court nust take Plaintiff's allegations as true and view all
facts in the light nost favorable to Plaintiff. Plaintiff
al | eges that Coal e, Fabel and other supervisory officials knew of

Kent osh's conduct and failed to take any steps to end it.



(Conpl. f 15, 26.) A teacher's sexual harassnent of a student is
an intrusion of the student's bodily integrity and thus a

violation of a constitutional right. See Stoneking, 882 F.2d at

727 (finding sexual nolestation and sexual assault are intrusions
of bodily integrity). Plaintiff alleges facts fromwhich a jury
could find that by failing to stop Kentosh, Coale and Fabel
violated clearly established constitutional rights of which they
were or should have been aware. The court will not dismss the
Section 1983 cl ai ns agai nst Coal e and Fabel in their individual
capacities.

2. Count 1V--42 U S.C. 8§ 1988 Attorney's fees
MIler v. Coale and Fabel

In Count IV, Plaintiff asks for attorney's fees
and costs under 42 U S.C. § 1988. Because the court wll not
di sm ss the Section 1983 cl ai ns agai nst Coal e and Fabel in their
i ndi vi dual capacities, the court will not dismss this count.

3. Count V--State Law d ai ns
MIller v. Al Defendants

Because Plaintiff has wi thdrawn these clains
agai nst all defendants except Kentosh, and Kentosh takes no
position with regard to the notions presently before the court,
the court will deny the notion with regard to Count V as noot.

B. The Mbtion for Summary Judgnent

Summary judgnent is proper "if the pleadings,

depositions, answers to interrogatories, and adnissions on file,



together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of law " Celotex Corp. v.

Catrett, 477 U. S. 317, 322 (1986) (quoting Fed. R Cv. P.
56(c)). A fact is material if it mght affect the outcone of the

suit under the governing substantive |aw. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 255 (1986). The court nust draw all

justifiable inferences in the |ight nost favorable to the non-
moving party. 1d. |If the record thus construed could not |lead a
trier of fact to find for the non-noving party, there is no

genui ne issue for trial. Mtsushita Elec. Indus. Co. v. Zenith

Radi o Corp., 475 U.S. 574, 587 (1986).

In response to a notion for summary judgnent, the non-
nmovi ng party may not rest upon the nere allegations or denials of
the noving party's pleadings, but nust "set forth specific facts
show ng that there is a genuine issue for trial." Fed. R Gv.

P. 56(e); Celotex, 477 U.S. at 322. |f the non-noving party does
not so respond, summary judgnent shall be entered in the noving
party's favor because "a conplete failure of proof concerning an
essential elenent of the non-noving party's case necessarily
renders all other facts immterial." Fed. R Cv. P. 56(e);
Celotex, 477 U S. at 322-23.

1. Count I11--Title IX
MIller v. Spring Ford Area School District



The School Defendants ask the court to grant
summary judgnent in the School District's favor on Count 11
(Title I X) because Plaintiff cannot show that individuals with
authority to renmedy the alleged Title I X violation had act ual
know edge and were deliberately indifferent. Title I X was
enacted in 1972 with two objectives: to avoid the use of federal
resources to support discrimnatory practices and to provide a

private renedy against those practices. Cebser v. Lago Vista

| ndep. Sch. Dist., No. 96-1866, 1998 W. 323555, at *6 (U. S. June

22, 1998). Title I X conditions an offer of federal funding on a
prom se by the recipient not to discrimnate and permts
revocation of funding in the event of a violation. |d.

In Count 1l of her Conplaint, Plaintiff alleges that
she made nunerous attenpts to end the relationship wth Kentosh.
She al so alleges that each tine she attenpted to do so Kentosh
t hreat ened and coerced her to continue the relationship. (Mller
Aff. 19 11-12.) She also alleges that he conditioned her
academ c¢ and nusi cal advancenent and opportunities upon
subm ssion to his sexual demands. (Conpl. Y 28-32.) She
al l eges that supervisory officials knew of Kentosh's conduct and
acquiesced in it by failing to protect her from Kentosh and by
failing to protect her fromthe subsequent resulting harassnent

by students and staff. Thus, she all eges sexual harassnent that
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deni ed her the enjoynment of rights, privileges and opportunities
related to her education. (Conpl. { 33.)

The United States Suprene Court recently ruled that the
proper standard for institutional liability under Title I X is

actual know edge. Gebser v. Lago Vista |Indep. School Dist.,

No. 96- 1866, 1998 W. 323555 (U.S. June 22, 1998). That case is on

point and will govern the court's consideration. |In Lago Vista,

the Court held that “a damages renmedy will not |lie under Title I X
unl ess an official who at a mininmum has authority to address the
all eged discrimnation and to institute corrective neasures on
the [federal fund] recipient's behalf has actual know edge of
discrimnation in the recipient's prograns and fails adequately

to respond.” Lago Vista, 1998 W 323555, at *7. The court

further held that the official's response nmust anmount to

deli berate indifference to discrimnation because “[u] nder a

| ower standard, there would be a risk that the recipient would be
Iiable in damages not for its own official decision but instead
for its enployees' independent actions.” 1d. |[If a school were
forced to pay a judgnent in these circunstances it would divert
funds from beneficial use when a recipient was willing to nake
changes but unaware that the need existed. |[|d. Thus, the an

of ficial must have actual know edge and nust nake an offici al

decision not to renedy the violation. 1d. at *6.

11



The School Defendants argue that the School District's
supervi sory enpl oyees, Coal e and Fabel, had no actual know edge
of the relationship between Kentosh and Plaintiff until Cctober
10, 1995, when Kentosh told Fabel that he had been arrested by
the police. (Mem Supp. Dismss and Partial Sunm J. at 8.)

Def endants have subm tted supporting affidavits by Fabel and
Coale. (Coale Aff. 1 5 ; Fabel Aff. § 4; see also Fabel Dep. 7-
8.) The School Defendants further argue that they acted pronptly
and properly upon discovery of Kentosh's activity and therefore
could not have acted with deliberate indifference. 1d.

1. Oficial with Authority and Actual Know edge

Plaintiff nmust first show that an official wth
authority had actual know edge. Plaintiff has not submtted
evidence sufficient to counter the School Defendants' evidence
that none of the school officials had actual know edge.
Plaintiff did not depose Coal e and has presented the court wth
no evi dence that Coal e had actual know edge of Kentosh's conduct
prior to Kentosh's arrest. Plaintiff's evidence consists of
unsupported cl ains that Kentosh told her that “M. Fabel had
spoken to [ Kentosh] about [the] relationship,” Fabel told Kentosh
to “be careful” and that Fabel understood the relationship
because he had married one of his students. (MIller Aff. T 6.)
Plaintiff clainms that Kentosh also told her that Fabel, Vice-

Princi pal Kodish (“Kodish”), Band Director M chael Mbran
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(“Moran”) and Coal e spoke to himabout runors of his relationship
with Plaintiff. (Mller Aff. § 7.) Not only are Plaintiff's
assertions inadm ssible and thus beyond the court's consideration
in a notion for summary judgnent, they are contradicted by the
adm ssi ble affidavit and deposition testinony provided by the
School Def endants.

In his deposition, Kentosh denies that Fabel told him
that he had married a student and attributes that information to
Plaintiff. (Kentosh Dep. at 139.) Kentosh also testified that
Fabel had never spoken to himabout a relationship with
Plaintiff. Testinony shows that Mran spoke to Kentosh about the
relationship but that Kentosh denied any inproper relationshinp,
and Moran did not discuss the issue with Fabel or any other
supervisory official. (Mran Dep. at 15-16, 20.) Kentosh al so
denies that he was told to “be careful” about his sexual
relationship with Plaintiff. (Kentosh Dep. at 81.)

Plaintiff also clains that teacher Patricia Wl sh-
Coates (“Wal sh-Coates”) and Fabel had actual know edge because,
in February 1995, WAl sh-Coates read a Valentine's Day card from
Kentosh to Plaintiff that referred to their relationship and she
showed the card to Fabel. (Mller Aff. 9 8 ) There is no
evi dence to support this claim Plaintiff does not claimto have
been present when Wal sh- Coates showed this card to Fabel. Fabel

deni es any know edge prior to Kentosh's arrest and Wil sh- Coat es
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testified that after reading the card and after Plaintiff told
her that there was a rel ationship, Wl sh-Coates approached Moran,
rather than Fabel with her concerns. (Wil sh-Coates Dep. at 24.)
Wal sh-Coates also testified that the next day Plaintiff recanted
and told her that there was no rel ati onship between Plaintiff and
Kent osh. (WAl sh-Coates Dep. at 25.) According to the adm ssible
evi dence before the court, WAl sh-Coates did not speak to Fabel or
any ot her supervisory official about the possible inproper

rel ati onshi p between Kentosh and Plaintiff.

The only adm ssi bl e evidence that comes close to
supporting Plaintiff's allegations is Kentosh's testinony that
Fabel or Kodi sh asked him*®“if the band parents were still giving
hima hard tinme about Jennifer MIler.” He explained this
question as a reference to Plaintiff's reputation as a
troubl emaker. (Kentosh Dep. at 62, 63, 70 & 77.) Fabel denies
t hat he knew anyt hing about the relationship before Cctober 10,
1995 and there is no testinony from Kodi sh before the court.
Based on the evidence, no reasonable jury could find that this
coment shows Fabel knew of Kentosh's inproper relationship with
Plaintiff.

2. Del i berate I ndifference

Plaintiff must also prove that the school district
official with actual know edge acted indifferently, or “failed to

adequately respond.” Lago Vista, 1998 W. 323555 at *7. Even if
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the court were to find that an official who could bind the School
District under Title I X had actual know edge, there is no
evidence of deliberate indifferent or failure to adequately

r espond.

Plaintiff has submtted evidence fromwhich a jury
could find that band instructor Mchael Mran* and teacher
Patricia Wal sh-Coates had actual know edge. However, they are
not officials with authority to take corrective action under

Title I X and Lago Vista. Further, even if they were officials,

t hey responded adequately and there is no evidence of deliberate
indifference. Moran and Wal sh-Coates inquired of Plaintiff and
Kent osh. They explained the ramfications of an inproper
relationship to Kentosh and Plaintiff. They also testified that
Kent osh adamantly denied the relationship and that M| er
recanted her statenents about a relationship with Kentosh. After
that date, neither Moran nor Wal sh-Coates had reason to suspect
that the relationship existed and therefore neither took further
action. Therefore, they did not informthe School District

officials.® No reasonable jury could find that supervisory

4. Moran testified that in March of 1995, Wal sh-Coates
approached himand told himthat there was a rel ationship. He
also testified that when he confronted Kentosh, Kentosh adamantly
deni ed that there was an inproper rel ationship. (Mran Dep. at
11-16.) Mran also testified that he never spoke to anyone el se
about it. (Mran Dep. at 20.)

5. The School District also took the foll ow ng actions:
(continued...)
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officials with the authority to bind the School District had
actual know edge of Kentosh's conduct and by the exercise of
deli berate indifference failed to adequately respond.

Wth regard to the Title I X Count, Defendants have
shown that there is no genuine issue as to any material fact and
that they are entitled to judgnent as a matter of law. The court
wll grant summary judgnent in favor of the School District and

against Plaintiff on this count.

L1l CONCLUSI ON

For the foregoing reasons, the School D strict
Def endants' notion to dism ss and for partial summary judgnent

wll be granted in part and denied in part.

(...continued)

upon Fabel's learning of Kentosh's arrest, he told Kentosh to

| eave the school and told himnot to return; the District's
accepted Kentosh's resignation; the District filed of a Report of
Suspected Child Abuse; and the District assisted in Kentosh's
crimnal prosecution.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JENNI FER M LLER : CIVIL ACTI ON
V.
MATTHEW KENTOSH, et al . : No. 97-6541
ORDER

AND NOW TO WT, this day of June, 1998, upon
consi deration of defendants Springford Area School District, Dr.
Genevi eve Coal e and M chael Fabel's notion to dism ss and for
partial summary judgnent and the response thereto, IT IS ORDERED
that said notion is GRANTED | N PART and DEN ED | N PART
1. The School Defendants' notion to dism ss Count |1
(42 U.S.C. 8 1983) against Coale and Fabel in their
official capacities is GRANTED
2. The School Defendants' notion to dism ss Count |1
(42 U.S.C. 8§ 1983) against Coale and Fabel in their
i ndi vi dual capacities is DEN ED
3. The School Defendants' notion to dismss Count |V
(42 U.S.C. § 1988) against Coal e and Fabel is DEN ED
4. The School Defendants' notion to dismss Count V
(state | aw cl ai ns) agai nst Coal e, Fabel, and Spring-Ford
Area School District is DENIED as MOOT in |ight of
Plaintiff's voluntary withdrawal of this Count as to

t hese def endants.



5. Def endant Spring-Ford Area School District's
nmotion for partial summary judgnent with respect to
Count 11l (Title I X) is GRANTED. Judgnent on Count |11
is entered in favor of Spring-Ford Area School District

and agai nst Jennifer Mller.

The cl ai ns agai nst defendant Kentosh wi |l proceed under
Counts I, IV and V. (ains against Fabel and Coale will| proceed
under Count Il (individual capacity) and Count |V.

LOU S C. BECHTLE, J.



